CHAPTER 22
Recognition

L THEORIES OF RECOGNITION1

IN the nineteenth century two rival schools of thought
dominated the treatment of foreign corporations in pri-
vate law. Young, in his admirable study of 1912, called
them the restrictive and the liberal theories. Perhaps they
may be better described as the theories of the territorial and
the extraterritorial or international effect of incorporation.
Scarcely noticed in the literature, before the present war a
third current gained influence, having nationalism as its dis-
tinctive impulse.

i. The Territorial Theory

At one time, the idea generally prevailed that every state
had to decide arbitrarily what foreign corporations should
have legal personality within its own territory. This doctrine
limited the functions of legal persons by geographical bounda-
ries.

In the famous words of Judge Taney:

"A company can have no legal existence out of the bounda-
ries of the sovereignty by which it is created. It exists only
in the contemplation of the law, and by force of the law, and
where that law ceases to operate and is no longer obligatory
the company can have no existence. It must dwell in the place
of its creation and cannot migrate to another sovereignty."2

And Field, J., declared:

"The Company being the mere creature of local law, can

a survey in this country, see MACHEN, "Corporate Personality," 24
Harv. L. Rev. (1911) 253, 34.7.
2 Bank of Augusta v. Earle (1839) I3 pet- s- c- 5*9 at 5^8.
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